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Nirman Bhawan, New Delhi
Date: 25.11.2020

OFFICE MEMORANDUM

Subject : Provision. of fall clause quoted in tender documents for
procurement of drugs -reg.

The undersigned is directed to forward herewith a copy of O.M. No.
31026/1/2019-Policy dated 12.11.2020 received from Department of
Pharmaceuticals (DoP) on the above subject for compliance.

Digitally sigrmned by SUREND
KASHYAP
Date:VWed Nov 25 13:23:29 IS8T

Encl: As Above Zozo0

eeeeee : Approved

(Surender Kashyap)
Section Officer(Procurement-I)
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Fom Tele. No. : 23061212
= & To . S .

1. PPS to DGHS, Nirman Bhawan, New Delhi

g% 2. PPS to AS&FA, AS(H) AS(VG), AS(MA) MOHFW, Nirman Bhawan,

S w Delhi. < \*

- IS(NV)/ JS(LA)/ JS(VS)/ IS(NACO)/ IS(PP)/ JS(MKB)/ IS(SS)/ IS(GM)/

e Director, AIIMS, New Delhi/ Patna/ Bhubaneshwar/ Ralpur/ Bhopal/

~-Jodhpitr/ Rishikeght-= s
-The Director,. National Institute of TB and Resp:ratory Diseases, New

Delhi
;/The Director, Vallabhbhai Patel Chest Institute, North Campus,
N University of Delhi
. The Medical Superintendents, Safdarjung/Dr.RML/SSKH/KSC Hospital,
New Delhi

OSD, Central Medical Services Society, New Delhi

He CMD. HSCC (INDIA) Ltd.. Co1p01atc Office: E- 6(A), Sector-1.
Noida (U.P.)-201 .}O

WOT@ Ch‘«ml}el Managing /~\Director, HLL  Lifecare Ltd..

G 5/?{ s Al

JSEAS)Y JS(RS)/ JS(PS) / JS(IFD)/ EA (AK)/ EA(NS).
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Thiruvananthapuram, Kerala — 695012 and NOIDA.

11.The DDG (Stores), Medical Stores Organization, Sector-1, R. K Puram
New Delhi — 110066

12.The Director (CGHS), Dte. General: (CGHS), Nirman Bhawan New
Delhi

13.Director, JIPMER/ PGIMER/ NEIGHRIMS/ RIMS/ NIHFW/ FSSAI /
NIMHANS, MGIMSKHS

14 The Director, Chittaranjan National Cancer Instltute Kolkata

~15.The Director, CIP, Ranchi.

16.The Director, AIISH, Mysore.
17.The Director, LGB Regional Institute of Mental Health, Tezpur.




%

- ‘ ' 47
1969215,2020/ DRUG REGULATION

No 31026/1/2019-Policy
Government of India
Ministry of Chemicals and Fertilizers ;
 Department of Pharmaceuticals !

#

Shastri Bhawan. New Dethi
Dated the 12" November, 2020

¢

G T ) A GFI?T(;‘E_'MEN[()MNUUM"'* SR
Subject:- Provision of fall clause quoted in tender documents for procurcment of drugs-reg.

The undersigned is directed to refer to the above subject and say that it has been
brought to the notice of this department that many Gevernment procuring agencies are quoting
the provision of fall clause in their tender documents for procurement of drugs despite the fact
that the Manual for Procurement of Goods, 2017 in para 8.1.14 of Chapter-8 (copy enclosed)
provides for exception of fall clause on sale of goods such as drugs, which have an expiry date

-~

2. Accordmszly, the Mlmsmesﬂ}cpartments which are involved in the procurement of drugs
through agencies under their administrative control are requested to take into account that the
provision of fall clause does not apply on the sale of drugs which have an expiry date. and to
ensure thattenders are issued accordingly. 4

-

3. This issues with the approval of Secretary Pharmaceuticals.

Encl. As above ] ' ; >V-_7

{Byasadev Naik)
Deputy Director
Tel. 23071162

< . « w <
iy Secretary. Ministry of Health & Family Welfare. Nirman Bhawan. New Dethi. {Fmail:

 secvhiwanic.in]
(i) Secretary, Ministry of Defence, South Block. New Delhi. [Email: defsecs @ nic.in]

To

iy~ Secretary, Ministry of Rallusays ~Rail Bhawan, = New [)t’:!hl

[Email: scoveh @rb railnet.gov.in] i i L :

S . i -----L&crem»rMmmmt_Laboumnd-EmpluynmnththhaLtLBhaxmn,_Raﬁ_LLu‘
Dethi Fmail: secy-labour@nic.in}

Copy (for information) to:-

i Pharma Indusiry Associations /o ds -
1y 3} ~ PST B 2 g
11 Pharma PSUs ; ; 77 )
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& Disposal (DGS&D) to resort to negotiation and counter offering as indicated below: To start
with, the rate contract may be awarded to L1 tenderer. Then the price of L1 is o be gounter
offered ta the higher quoting responsive tenderers under infimation to L1 asking them to send
their revised tenders in sealed covers/through fax or email or online on e-bidding plajform to
be opened in public ot a specified place, date and fime (as per the standayd procedure). L1
may be specifically informed that it may, if it so desires, reduce its price and send its revised
tender accardingly as above. The tenderers, who accept the counter offered rafe or rate lower
than that, are to be awarded parallel rate contracts. (FL1 lowers ifs rate in its revised offer, same
may also be accepted with effect from that date and its rate controct amended accordingly.
There may also be a situdtion where parallel rate contracts are necessary, bul even the price
of the lowest responsive tenderer (L1) is not reasonable. In that case, price negotiation may
be conducted with L1 in the first instonce. If L1 agrees to bring down the price to the desired
level, rate contract may be concluded with it and that price counter offered to other responsive
tenderers under intimation fo L1 for further action in identical manner as indicated in the above
paragraph. If, however, L1 daes not agree fo reduce its price in the first instance itself, then the
price, which has been decided as reasonable may be counter offered to all the higher quoting
responsive tenderers (including L1) for further action on above lines. In respect of items where
single bid has been received, the same may be retendered, i.e. if consequent to invitafion of
tender/bid only one bid/tender is received or consequent to technical evaluation if only one
bid/tender is found eligible, such bid/tender shall be termed as single bid in respect of that
item

8.1.13  Cartel Formation/Pool Rates/Bid rigging/Collusive bidding etc.: Quoting of
pool rates/Cartel formation, bid rigging/collusive bidding is against the basic principle of
compefitive bidding and defeats the very purpose of open and competitive tendering system.
Such practices should be severely discouraged with strong measures. Suitable administrotive
aclions like rejecting the offers, reporting the matter to Competition Commission of Indig,
Registering Authority e.g. DGS&D/DGQA/NSIC efc. should be initiated against such firms,
on case to case basis, as decided by the competent autherity. Ministries/Departments may
Lalso bring such unhealMy practice to the nofice ¥ the concerned trade asociations like FICCI,
ASSOCHAM, NSIC, etc. requesting them, inter alia, to take suitable strong actions against such
firms. The Ministries/Departments may also encourage new firms to get themselves registered to
break the monopolistic attitude of the firms giving pool rate/forming cartel. Purchaser may also

49

——debarthe tenderers indulging in cartel formation/collusive bidding/bid rigging for a period of

two years frem participation in the tenders of the Purchaser.

8-1-t4—Fall Clause: Fall clause is a price safely mechanism in rafe contracts. The fall dause
provides that if the rate contract holder reducas its price or sells or aven offer: to sell the rate
contracted goods or services following conditions of sale similar to those of the rate contract,
at a price lower than the rate contract price. t> any persen or organization during the currency
of the rate contraci, the rate contract price will be auiomatically reduced with effect from that

date for all the subsequent supplies under the rate cantract and 2 rate contract amended
L

| 4.

accordingly Orher parallel rate contract holders. if cny, are also to be given opgorfunity
reduce their price as well, by notifying tha reducad price la tham and giving them 07 (Seven:
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1969215/2020/ DRUG REGULATION_

public on the specified dale and time and further action faken as per standard practice. On
many occasions, the parallel rate contract holders attempt to grab more orders by vhethical
means by announcing reduction of their price {atter getting the rate contract) under the guise
of Fall Clause. This situgtion is also to be dealt with in similar manner as mentioned in the
preceding paragraph. It is however, very much necessary that the purchase organizations keep
special watch on the performance of such rate contract holders who reduce their prices on
one pretext or other. If their performances are net up to the mark, appropriately severe action
should be taken against them including deregistering them, suspending business deals with

them, debarring them for two years from participating against the tender enquiry floated by

concerned purchase organization efc.

The provisions of fall clause will however not epply fo the following:

i) Export/Deemed Export by the supplier;

i) Sale of goods or services as original equipment prices lower than the price charged for
normal replacement; '

i} Sale of goeds such as drugs, which have expiry date;

iv) Sale of goods or services at lower price on or afier the date of completion of sale/
placement of order of goods or services by the authority concerned, under the existing
or previous Rate Contracts os also under any previous contracts enfered inio with the
Ceniral or State Government Depariments including new undertakings (excluding joint
sector companies and or private parties} and bodies.

€.1.15  Performance Security: Depending on the anticipated overall drawal againsi a rate
confract and, alse, anticipated number of parcllel rate contracts to be issued for an ifem,
the Ceniral Purchase Organization (e.g. DGS&D}/user Department shall consider obtaining
Performance Security @ 5% (Five percent) of the value of supply order in the supply orders
issued agairst rale coniracts on the rate contract holder.

8.1.14  Renewal of Rate Contractsg It should be ensured {gat new rate contractskgre
made cperative right after the expiry of the existing rate contracts without any gap for all rate
contracted items. In case, however, it is not possible to conclude new rate contracis due to
some special reasons, timely steps are io be taken to extend the existing rate contracts with
same terms, conditions efc. for a suitable period, with the consent of the rate coniract holders.

Rate contracts of the firms, who do not agree to such extension, are fo be left out. Alsa, while

extending the existing rate contracts, it shall be ensured that the price trend is not lower.

8.1.17  Placement of online Supply Orders: Supplies are to be obtained against a rate
contract by plading an the rate contracied firm online supply order centaining tre quaniity of the
geeds fo be suppliad and incorperating the prices and sther relevant lerims nd conditions of

the rats contrazt The offi-iais placing such anline sunsl; srders 5705 d be duly competent and
avthorzad to do sa Ap =nlina suoply arder should azrzraly cartar the taian ‘g kroortact
dommis
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Government of India

Nirman BhawanNew Delhi
Date: 25.11.2020

OFFICE MEMORANDUM

Subject : Provisioﬂ of fall clause quoted in tender documents for
procurement of drugs -reg.

The undersigned is directed to forward herewith a copy of O.M. No.
31026/1/2019-Policy ~ dated 12.11.2020 received from Department of
Pharmaceuticals (DoP) on the above subject for compliance.

e
o
j"‘“ Digitally signed by SUREND
~
Encl: As Above E ;S_%%vvaz'?\:cv 25 123:23:29 I1ST
‘%@ Reason: : Approveaed
i
%@, (Surender Kashyap)
=

Section Officer(Procurement-I)
Tele. No. : 23061212

t To
‘3: 1. PPS to DGHS, Nirman Bhawan, New Delhi Z& el B 177 %?CB J
.k 2. PPS to AS&FA, AS(H), AS(VG), AS(MA) MOHFW, Nirman Bhawan,
¥+ New Delhi.
3. ISINV)/ IS(LA)/ IS(VS)/ IS(NACO)/ JS(PP)/ JS(MKB)/ IS(SS)/ IS(GM)/
u 8 JS(AS)/ JS(RS)/ JS(PS) / IS(IFD),EA (AK)/ EA(NS).
—1—1«5——3\*— he-Director;” AIIMS; New Dethi/{Patra/- Bhubaneshwar/ Raipur/ Bhopal/
g . _Jodhpur/ Rishikesh. - —————
s 5 . The Director, Natlonal Instl‘rute of TB and Respiratory Diseases, New
Delhi
6. The Director, Vallabhbhai Patel Chest Institute, North Campus,
University of Delhi
7. The Medical Superintendents, Safdarjung/Dr. RML/SSKH/KSC Hospitz
New Delhi
8. The OSD, Central Medical Services Society, New Delhi AN
9. The CMD, HSCC (INDJA) Ltd., Corpmate Office: E-6(A), S
- Noida (U.P.)-201301. :
10.The Chairman & Managing Duector, HLI. Lifec e Ltd.,
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e NU.L. L0V IUIL'JILULU"I"I UU.I\EI’V\‘,

Thiruvananthapurail, Kerala— 695012 and NOIDA. :
11.The DDG (Stores), Medical Stores Organization, Sector-1, RK. Puram,
New Delhi — 1 10066 : |
12.The Director (CGHS), Dte. General: (CGHS), Nirman Bhawan, New
Delhi ‘
13.Director, JIPMER/ PGIMER/ NEIGHRIMS/ RIMS/ NIHFW/ FSSAL /
NIMHANS, MGIMSKHS . L
14 The Director, Chittaranjan National Cancer Institute, Kolkata.
15.The Director, CIP, Ranchi. P
16.The Director, ATIISH, Mysore. J
17.The Director, LGB Regional Institute of Mental Health, Tezput.
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No 31026/172019-Policy
Government of India
Ministry of Chemicals and Fertilizers
* Department of Pharmaceuticals

5 .

Shastri Bhawan, New Delhi
Dated the 12™ November. 2020

*

OFFICE MEMORANDUM

" Subject:- Provision of fall.clause quoted in tender documents for procurcipent of drugs-reg.

The undersigned 'is directed to refer to the above subject and sav that it has been
| brought to the notice of this department that many Government procuring agencies are quoting
the provision of fall clause in their tender documents for procurement of drugs despite the fact
that the Manusl for Procurement of Goods, 2017 in para 8.1.14 of Chapter-8 {copy enclosed)
provides for exception of fall clause on sale of goods such as drugs. which have an expiry date

2. Accordingly, the Ministries/Departments which are involved in the procurement of drugs
through agencies under their administrative control are requested to take into account that the
provisian of fall clause does not apply on the sale of drugs which have an expiry date. and to
ensure that tenders are issued accordingly.

3. This issues with the approval of Secretary Pharinaceuticals. _ \
Encl. As abave M/
{Bvasadev Naik})

Deputy Director
Tel. 23071162
Io

tiy  Secrctary. Ministry of Health & Family Welfare. Nirman Bhawan., New Delhi. [Email:
secvhiwiarnic.in]
(it} Secretary. Ministry of Defence, South Block, New Delhi. [Email: defsecs @nic.in]
(i) Secretary, Ministry of  Railways. Rail Bhawan. New Delhi.
' [Email: seeveh corb.railnet.gov.in] !
giv) - [Secretary. Minisiry of Labour and Employment. Shram Shaku Bhawan, Rafi Marg, New, @4»?)1’/ fi
Dt.ﬁh: 5 mmi secy —1ab0ur@mc.m} & ‘

- - e - e

]

Copy {i"or inﬁ)rmation} to:-
1) . Pharma Industry Assocjations
(it} Pharma PSUs '

SN A%A/nmu mw L, T
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& Disposal (DGS&D) fo resort fo negotiation and counter offering as indicated below: To slart
with, the rate coniract may be awarded to L1 tenderer. Then the price of L1 is o be counter
offered to the higher quoling responsive tenderers under intimation to L1 asking them to send
their revised tenders in sealed covers/through fox or email or online on e-bidding platform lo
be opened in public at a specified place, date and lime {as per the standard procedure}, L1
may be specifically informed that it may, if it so desires, reduce its price and send ifs revised
fender accordingly as above. The tenderers, who accept the counter offered rate or rate lower

e that-are to-be awarded parallel ratecontracts. #L1-lowers ifs.rate in its revised offer, same

may also be accepted with effect from that dote and ils role controct amended accordingly.
There may also be a situation where parallel rate contracts are necessary, but even the price
of the lowest responsive tenderer (L1) is not reasonable. In that cose, price negotiction moy
be conducted with L1 in the first instonce. If L1 ogrees to bring down the price fo the desired
level, rate contract may be concluded with it and that price counter offered fo ofher responsive
tenderers under infimation to L1 for further action in identical monner os indicated in the above

paragraph. If, however, L1 does not agree fo reduce its price in the first instance itself, then the |

price, which has been decided os reasonable may be counter offered to all the higher quoting
responsive tenderers (including L1} for further action on above lines. In respect of items where
single bid has been received, the same may be re-tendered, i.e. if consequent fo invitation of
tender/bid only one bid/lender is received or consequent to technical evaluation if only one
bid/tender is found eligible, such bid/tender shall be termed as single bid in respect of that

item

8112 Cartel Formation/Poal Rates/Bid rigging/Collusive bidding etc: Quoting of
pool rates/Cartel formation, bid rigging/collusive bidding is agains! the basic principle of
compelitive bidding and defeats the very purpase of open and competitive tendering system.
Such practices should be severely discouraged with strong measures. Suitable odministrative
aciions like rejecting the offers, reporting the maiter fo Compelition Commission of Indig,
Registering Authority e.g. DGS&D/DGQA/NSIC efc. should be initicted against such firms,
on case o case basis, as decided by the competent authority. Ministries/Deporiments may
also bring such unhealthy practice to the nofice of the concerned trade associatians like FICC,
ASSOCHAM, NSIC, etc. requesting them, inter alig, to take suitable strong actions against such
firms. The Ministries/Departments may alse encourage new firms to get themselves registered fo
bregk the monopolistic atfitude of the firms giving pool rate/forming certel. Purchaser may also
debar the tenderers indulging in cartel formation/collusive bidding/bid rigaing for a period of
two yeors from parficipation in the tenders of the Purchaser. : :

provides that if the rate confract holder reduces its price or sells or even offers o sell fhe.rate

coniracted goods or services following conditionsof sale similar to those of the rate contract, ———— .

at a price lower than the rate contract price, fo any person or organization during the currency
of the rote contract, the rate contract price will be autematically reduced with effect from thal
date far all the subsequent supplies under the rate contract and the rate contract amended
accordingly. Other parollel rate coniract holders, if any, are also to be given opportunily fo
reduce their price as weli, by nofitying the reduced price to them and giving them 07 {Seven)
days time to intimate their revised prices, it they so desire, in sealed cover to be opened in




public on the specilied date ond fime and further action icken as per standard practice. On ¢
many occasions, the parallel rate contract holders afiempt to grab more orders by unethical.

means by announcing reduction of their pr
of Fall Clause. This situation is also to be

“one pratexi or other. if their performances ore not up.
shauld ba taken against them including deregistering
tham, debarring them for two years from participating against

concernad purchase organizafion etc.

ce lafter getiing the rate contraci} under the guise?

dealt with in similar manner as mentioned in the
orecading paragraph. If is however, very much necessary inat the purchase organizations keep-
special watch on the performance of such rate coniract holders who reduce their prices on

The provisions of fall clouse will however not apply to the following:

i Export/Deemed Export by the supp!

i) Sale of goods or services a3 original e

normal replocement;
il Scle of goods such as drugs, which

) Sale of goods or services af lower

placement of order of goods or services
or previous Rate Conlracts as also un

Ceniral or State Gevernment Depar!

ier;

have expiry dafe;

lo the mark, approprialely severe action
them, suspending business, deals with
the. tender enquiry flocted by

quipmeni prices lower than ihe price charged for

price on of atier the date cf completion of sale/

by the authority concerned, under the existing
der any pravious contracts entered into with the

tmants induding new undertakings (excluding join!

sectar companies and or private parties} and bodies.

81.15 Performance Security: Depending on
coniract and, alsc, anticipated number of parallel rate

the Central Purchase Organization (e.g. DGS&D} user Department
of the volue of supply order in the supply orders
issued against rate contracis on the rate contraci holder.

Parformance Security @ 5% (Five percent)

the onticipated overall drawal ogainst a rate
confracts to be issued for an item,

shall consider obtaining

8 1.14 Renewal of Rate Contracts: I should be ensured that new rate conlracls ar€

made cperative right afier the expiry of the exi

contracted ifems. In case, however, it 1s not possible fo conclude n

scme spacial regsons, fimely steps are to be taken

same lerms, conditions etc. for a suitable period, with the consent of
. Rale coniracts of the firms, who do not agree to such extension, are
| be ensured that the price trend is not lower.

__exiending Ihe existing rofe contracts, i shal
8117 Placement of online Supply ©

rders: Supplies are fo

sting rate contracis without any gop for all rote

ew rofe contracts due fo

to extend the existing rate contracis with

the rale coniract holders.

to be lefi cut. Also, while

be obtained agoinst a roie

——— conteactby-placing on the rofe contracted firm online supply order containing the quantity of the

goods fo be supplied and incorporating the price

the rote contract. The officials plocing such

¢ and other relevant tarms and- conditions. of

online supply orders should be duly competent and

autherized to do so. An online supply order should generally contai

details:
i) Bate Contract No. and date;

n the following importani

i) Quantity. (Whers there Is more than one consignee, the guantity to be despatched fo

each consignee is to be indicated);
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